IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

U. S. HORTI CULTURAL SUPPLY, I NC.: ClVIL ACTI ON
f/k/la E.C. GEICER, [|NC, :
Plaintiff
V.
THE SCOTTS COMVPANY,

Def endant : NO. 03-773

VEMORANDUM AND ORDER

McLaughlin, J. July 20, 2005

U S Horticultural Supply, Inc., formerly known as
E.C. Ceiger, Inc. (“Ceiger”), a distributor and seller of
horticultural products, clains that The Scotts Conpany
(“Scotts”), a manufacturer of horticultural products, breached a
contract to supply CGeiger wwth G ocote, a controlled-rel ease
fertilizer. The defendant has noved for sunmary judgnent. The

Court wll grant the notion.

The Sunmmary Judgnent Record

On Decenber 23, 1996, Ceiger and Scotts entered into a
Horticultural Products Distributor Agreenent (“Distributor
Agreenment”). This contract appointed Ceiger as a non-excl usive

di stributor of a nunber of Scotts products within certain



geographi cal areas. Anong the products covered by this agreenent
was Osnocote, a proprietary fertilizer manufactured by Scotts.
The Di stributor Agreenent had an initial termof four years and
was renewabl e for one-year terns at Scotts’ option. The contract
was anmended on August 28, 2001 and was renewed with an expiration
date of Septenber 30, 2002, with any further renewal at Scotts’
option. Plaintiff’s Mem, Ex. A

On March 19, 2002, the parties entered into a
Di stributor Agreement - Horticulture (“Grocote Agreenent”). The
contract appointed Ceiger as an exclusive private | abel
distributor of a private |abel controlled-rel ease fertilizer
called G ocote. The G ocote Agreenent required Ceiger to
purchase at | east $100,000 worth of Grocote in year 1, which was
defined as March 9, 2002, to Septenber 30, 2002, and to maintain
Gsnocot e purchases equal to 95% of the dollar volunme purchased
the prior year. The G ocote Agreenent was set to expire on
Sept enber 30, 2006, and was not assignable by either party
W thout the other party’s consent. Plaintiff’s Mem, Ex. B at
13.

During the rel evant period, Geiger maintained a
$3, 000,000 line of credit with Scotts. The first $1, 750,000 of
this line was unsecured. The rennining $1, 250, 000 was secured by

a prom ssory note from Geiger, and Scotts held a UCC-1 security



interest in Geiger’s accounts receivable and inventory. Scotts’
security interest would not be inplicated unless the anount due
from Geiger to Scotts exceeded $1, 750, 000. Defendant’s Mem,
Ex. 12, 15.

Ceiger placed three orders for Grocote beginning in
April, 2002, two of which were to be delivered on Qctober 1,
2002, and one of which was to be delivered on Cctober 2, 2002.
The three orders total ed $55,480. Defendant’s Mem, Ex. 2, 3 at
357-58.

On Septenber 5, 2002, Scotts notified Geiger by fax
that it would not renew the Distributor Agreenent, which was set
to expire on Septenber 30, 2002. The fax also inforned Geiger
that Geiger’s unsecured line of credit would be reduced from
$1, 750, 000 to $350, 000 effective Cctober 1, 2002, because Geiger
woul d be selling a | ower volunme of Scotts products. Defendant’s
Mem, Ex. 4.

Ronal d Sol do, Ceiger’s president and chairman,
instructed his accounting staff on Septenber 9, 2002 that it
shoul d not make any further paynments to Scotts w thout his
i nstruction, whether toward pending orders or toward Ceiger’s
bal ance with Scotts. Defendant’s Mem, Ex. 5 Ex. 6 at 77.

Scotts learned of the instruction to the GCeiger

accounting staff in early Septenber. Defendant’s Mem, Ex. 5.
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Scotts’ counsel infornmed Geiger’s counsel in a letter dated
Septenber 17, 2002, that it knew of the instruction and had

pl aced all pending CGeiger orders on hold in Iight of Geiger’s
determ nation not to pay Scotts. In the sane letter, Scotts’
counsel stated that, despite the expiration of the D stributor
Agreenent, Scotts intended to “honor the terns of the existing
controlled release fertilizer agreenents, which would include the
negoti ati on of reasonabl e annual vol unes going forward.” Scotts
al so urged Geiger in this letter to neet with Scotts regarding
settlenment. Defendant’s Mem, Ex. 5.

Beginning in early June, 2002, Ceiger negotiated with a
conpetitor, Giffin Geenhouse Supplies, Inc. (“Giffin”) in
order to reach an agreenent to sell Geiger’s assets to Giffin.
The negotiations progressed to a letter of intent executed by
Giffin on Septenber 24, 2002. The sale of CGeiger’s assets to
Giffin was schedul ed for Cctober 31, 2002. Plaintiff’s Mem,

Ex. D, E

Prior to the asset sale, Giffin learned that Scotts
held a UCC-1 lien on Ceiger’s accounts receivable. Defendant’s
Mem, Ex. 11. On Cctober 25, 2002, Ceiger’s counsel asked Scotts
torelease its lien so that the sale to Giffin could go forward.

Scotts’ counsel, Vincent Brockman, responded:



Regar di ng your request that Scotts term nate
the UCC-1's, | agree that if Ceiger’s
exposure to Scotts were limted to sone
amount under $1.75 million . . . then Scotts
should termnate the UCC-1's. M concern is
that the sum of Geiger’s account bal ance and
its open orders exceeds $1.75 nillion.
Therefore, absent your client’s agreenent to
pay down its account bal ance or cancel the
open orders, termnating the security
interest will prejudice Scotts. | believe
Scotts and Cei ger began the process of
reconciling their books but it was never
conpl eted. Please see if you can get your
client to expedite this process.

Def endant’s Mem, Ex. 13.

Over the next few days, the accounting departnents of
CGeiger and Scotts jointly determ ned that Geiger owed Scotts
$1, 359,431.62 for orders that Geiger had placed and Scotts had
delivered. Defendant’s Mem, Ex. 6 at 66-69, Ex. 16. Ceiger
generated a list of its pending purchase orders with Scotts,
whi ch total ed $905, 721.96. Defendant’s Mem, Ex. 2.

M. Sol do, CGeiger’s president and chairnman, sent the
list of pending orders to Scotts by fax on Cctober 30, 2002.
Aside the list of pending orders, Soldo wote a signed,
handwitten notati on addressed to M. Brockman. The notation
read, in relevant part:

As di scussed, please cancel all pending

purchase orders that were place [sic] with

The Scotts Conpany by E.C. Geiger, Inc.

Al so, our Accounting Departnent has been in
touch with the Scotts people all day on the



account reconciliation. Hopefully, both

sides will resolve that issue tonorrow
Pl ease call Gerry Chalpin. . . tonorrowto
settle the matter . . . This should be a ful

listing of all purchase orders now pl aced by

E.C. Ceiger with Scotts. If others exist,

pl ease cancel them al so. Thanks.
Def endant’s Mem, Ex. 2. After receiving the fax, Scotts
termnated its lien. Defendant’s Mem, Ex. 17.

The sale of Geiger’'s assets to Giffin occurred on
Cct ober 31, 2002. GCeiger did not place any additional G ocote

orders after Cctober 31, 2002; it ceased busi ness operations on

t hat dat e. Def endant’s Mem, Ex. 18 at 18-19, Ex. 3 at 359.

1. The Litigation

On February 7, 2003, Ceiger filed a conplaint against
Scotts, alleging attenpted nonopolization under Section Two of
the Sherman Act, 15 U.S.C. § 2, and prom ssory estoppel based on
Scotts’ decision not to renew the Distributor Agreement. On
February 28, 2003, Geiger anended its conplaint to include
anot her prom ssory estoppel claimand the claimfor alleged
breach of the G ocote Agreenent.

The Court dism ssed the two prom ssory estoppel clains
wi t hout prejudi ce on Novenber 13, 2003, upon agreenent of the

parties. It also dismssed the antitrust claimwthout prejudice



on February 28, 2005 upon agreenment of the parties. The breach

of contract claimis CGeiger’'s only remaining claimin the case.

[, Di scussi on

The parties agree that Chio | aw applies to the breach
of contract claim In order to prevail onits claim the
plaintiff nmust show (1) the existence of a contract;

(2) performance by the plaintiff; (3) breach by the defendant;

and (4) damage or loss to the plaintiff. N lavar v. GOsborn,

738 N E. 2d 1271, 1281 (Chio Ct. App. 2000).

The parties do not dispute the existence or validity of
the G ocote Agreenent. Ceiger clainms that Scotts breached the
Grocote Agreenent by failing to fill the three orders for G ocote
pl aced in 2002 that were to be delivered in October 2002, and by
anticipatorily repudiating the Grocote Agreenent by failing to
renew the Distributor Agreenment and by reducing Geiger’s
unsecured line of credit.

Scotts does not dispute that it did not fill the three
Grocote orders but argues that it is entitled to summary judgnment
because Ceiger released it fromits duty to deliver the G ocote
orders when Geiger cancelled the orders. It also contends that
it did not anticipatorily repudiate the G ocote Agreenent, but

t hat Geiger repudiated the Grocote Agreenment when it refused to



pay Scotts. The Court concludes that the sunmary judgnent record
denonstrates that Geiger released Scotts fromthe obligation to
fulfill the outstanding three orders and that Scotts did not
anticipatorily repudiate the G ocote Agreenent. The Court,

t herefore, does not need to deci de whether Geiger repudiated the

Grocote Agreenent by refusing to pay.?

A. Rel ease

Scotts argues that Ceiger released Scotts fromits duty
to deliver the orders when CGeiger’s president and chairman,
Ronal d Sol do, cancelled all outstanding orders with Scotts in
exchange for Scotts’ release of its UCC-1 lien on Ceiger’s
inventory. “A release operates to extinguish a right which is
t he subject thereof in exchange for sone consideration, and it
effectively operates as an estoppel or a defense to an action by

the releasor.” Task v. Nat’'l City Bank, No. 65617, 1994

W. 43883, at *4 (Chio Ct. App. Feb. 10, 1994).
Cei ger does not dispute that Sol do cancel l ed the

pendi ng orders. Ceiger argues instead that Scotts forced it to

'Nor does the Court reach the other argunents of the
def endant for summary judgnent: (1) that CGeiger voluntarily
di sconti nued busi ness operations after COctober 31, 2002; and
(2) that Geiger has not shown any danages as a result of Scotts’
al | eged breach.
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cancel the orders through econom c duress. Duress ordinarily is
presented as an affirmative defense to a breach of contract
claim and, if shown, can void an otherw se valid contract. See

28 WIlliston on Contracts 8§ 71:8 (4'" ed.). Under Chio |aw,

threats against a person constitute duress when they overcone the
will of the person threatened and i nduce himto do an act which
he woul d not ot herwi se have done and which he was not bound to

do. Tallnmadge v. Robinson, 109 N E. 2d 496, 500 (GChio 1952).

The Chi o Supreme Court has distingui shed physi cal
duress from econom c duress, the kind alleged in this case, and
has identified three requirenents for econom c duress: “(1) that
one side involuntarily accepted the terns of another; (2) that
ci rcunstances permtted no other alternative; and (3) that said
ci rcunstances were the result of coercive acts of the opposite

party.” Blodgett v. Blodgett, 551 N E. 2d 1249, 1251 (Chio 1990).2

“The assertion of duress nust be proven to have been the result

’Geiger relies on Lakeside Avenue L.P. v. Cuyahoga County
Board of Revision, et al., 664 N E 2d 913, 917 (Ghio 1996), in
arguing that the Chio Suprene Court rejected the Bl odgett test
for duress in favor of a nore |enient standard when the party
asserting duress was not attenpting to void a contract. The
Court does not read Lakeside in that way. The alleged duress in
Lakesi de was only rel evant as evidence of whether a property
purchase was an arnmis-length transaction for the purpose of tax
assessnment. Here the plaintiff is trying to use the principle of
duress in an affirmative claimfor damages. Blodgett applies.




of the defendant’s conduct and not by the plaintiff’s
necessities.” 1d.

The Court finds that Geiger has not produced evi dence
that would allow a reasonable jury to find econom ¢ duress under
Ohio law. Ceiger contends that Scotts’ refusal to rel ease the
UCC lien was a coercive act that pronpted CGeiger involuntarily to
cancel its pending orders with Scotts. Geiger admts, however,
that Scotts did have a security interest in Geiger’s accounts
recei vable. Nor does Geiger dispute that Scotts had a valid and
enforceabl e security interest to the extent that Geiger’s
i ndebt edness exceeded $1.75 million. GCeiger has produced no
evidence to challenge Scott’s evidence that Ceiger’s indebtedness
exceeded $1.75 mllion at the time Scotts refused to release its
lien. The joint account reconciliation and the list of pending
orders support Scotts’ position that it believed its security
interest applied and thus reasonably refused to release the lien
unl ess Geiger either cancel ed pending orders or paid down a
portion of its balance. Defendant’s Mem, Ex. 2, 16.

The record does not support a claimthat Geiger’s
decision to cancel the orders was the result of Scotts’ coercive
conduct. “It is not enough to show that one assented nerely
because of difficult circunstances that are not the fault of the

other party.” Blodgett, 551 N E 2d at 1251-52.
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B. Anticipatory Repudi ation

Ceiger’s second theory of breach is that Scotts
actions anounted to an anticipatory repudiation of the Gocote
Agreenent. Geiger argues that when Scotts failed to renew the
Di stributor Agreenment and reduced CGeiger’s unsecured |ine of
credit, Scotts made it inpossible for Geiger to performthe
G ocote Agreenent.

Anticipatory repudiation is an overt conmunication of
intention, or an action which renders performance inpossible or
denonstrates a clear determ nation not to continue performance.
Chio Rev. Code Ann. 8§ 1302.68 cnt. 1 (Wst 2005). 1In order to
anount to repudiation under Chio |law, an action nust be a

definite and unequivocal refusal to perform Am Bronze Corp. V.

Streamway Prods., 456 N E.2d 1295, 1301 (Chio C. App. 1982).

Whet her the actions of a party, which are facts to be found by
the trial court, constitute repudiation of a contract is a

guestion of law. Nuco Plastics, Inc. v. Universal Plastics,

Inc., 601 N E. 2d 152, 155 (Chio Ct. App. 1991).
The Court finds that the undi sputed facts cannot
support Ceiger’s claimthat Scotts repudi ated the G ocote

Agreenent or rendered Ceiger’s performance inpossible.



As an initial matter, no one from Scotts told Geiger
that Scotts would not performthe G ocote Agreenment. |ndeed,
when Scotts notified Geiger that it was not going to renew the
Di stribution Agreenent, Vincent Brockman of Scotts told Edward
Fitzgeral d, counsel for Geiger, that “Scotts stands ready to
honor the ternms of the existing controlled release fertilizer
supply agreenents [the G ocote Agreenent and anot her contract
that is not at issue], which would include the negotiation of
reasonabl e annual vol unmes going forward.” Defendant’s Mem,

Ex. 5.

Second, Ceiger does not present any evidence or
argunent that Scotts had any obligation to renew the Distribution
Agreenent that expired by its own terns.

| nstead, GCeiger argues that (1) Scotts’ failure to
renew the Distributor Agreenent and (2) its reduction of Geiger’s
unsecured line of credit rendered it inpossible to performthe
Grocote Agreenent. Wth respect to Scott’s failure to renew the
Distribution Agreenent, Geiger asserts that it could not maintain
the m ni mum purchase | evels of Osnobcote or conply with the
m ni mum pur chases required by the G ocote Agreenent once the
Di stributor Agreement expired. Ceiger provides no evidence in
support of this assertion to show that it would have been

i npossi ble for Geiger to obtain OGsnocote. There is nothing in
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t he | anguage of either the Grocote Contract or the Distributor
Agreenent that renders it inpossible for Geiger to purchase
Gsnocote and conply with the Grocote Contract. No evidence shows
(a) that Geiger had not already conplied with this requirenent or
(b) that it could not satisfy the requirenment by purchasing
Gsnocote from Scotts going forward. Ceiger has presented no

evi dence to show that the expiration of the Distribution
Agreenment meant that Scotts would refuse to sell any of its
products to GCeiger.

Nor is there any record support for the assertion that
nonrenewal of the Distribution Agreenment precluded it from
conplying with the m ni num purchase requirenents in Contract Year
1. Wen Scotts stated its intention on Septenber 5, 2002, to
allow the D stributor Agreenent to expire, it also inforned
Ceiger that it would be accepting orders for sale or delivery
only through the end of Novenber, 2002. Ceiger contends that
this made performance of the Grocote Agreenent inpossible, since
Grocote orders required a lead tinme of at |east 120 days. The
letter inform ng Geiger of the pending expiration of the
Di stributor Agreement, however, refers to orders under that
Agreenent, not under the separate Grocote Agreenent. Defendant’s

Mem, Ex. 4.



Nor does GCeiger provide support for its claimthat
Scotts’ reduction of CGeiger’s unsecured line of credit rendered
it inmpossible to performthe G ocote Agreenent. Under OChio | aw,
“a contracting party will not be excused from performance nerely
because performance nay prove difficult, dangerous or
burdensone.” A party nust al so show “performance has been
rendered i npossible without his fault and when the difficulties

coul d not have reasonably been foreseen.” Truetried Serv. Co. V.

Hager, 691 N.E 2d 1112, 1118 (Chio C. App. 1997).

The Court concl udes that Geiger has not produced
evi dence by which a jury could reasonably conclude that Scotts
repudi ated the Grocote Agreenent or that it made perfornance of
t hat Agreenent inpossible.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

U S. HORTI CULTURAL SUPPLY, INC.: CIVIL ACTI ON
f/k/la E.C. GEICER, [|NC, :
Plaintiff
V.
THE SCOTTS COMVPANY,

Def endant : NO. 03-773
ORDER

AND NOW this 20'" day of July, 2005, upon
consi deration of defendant’s notion for summary judgnment (Docket
No. 80), plaintiff’'s opposition, and defendant’s reply thereto,

| T 1S HEREBY ORDERED t hat said notion is GRANTED.
BY THE COURT:

[s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




